REPORT ON THE DIVERSION WORKSHOP HELD WITH DIVERSION
SERVICE PROVIDERS AND GOVERNMENT OFFICIALS AT BURGER’S
PARK HOTEL, PRETORIA ON 1°" AND 2"° DECEMBER 2008

1. Purpose of the workshop

This workshop, hosted by the Child Justice Alliance, was convened shortly after the
Child Justice Bill was passed by the National Assembly at its second reading on 19
November 2008. The Child Justice Bill creates a separate criminal justice procedure for
children in conflict with the law and for the first time formally incorporates diversion into
criminal procedure in South Africa. While diversion has been occurring in practice over
the last 15 years, the Child Justice Bill is the first piece of legislation to provide a legal
framework for diversion in the criminal justice system. Therefore, the Child Justice
Alliance was of the opinion that a workshop on the issue would be of great use. The
workshop was aimed primarily at diversion service providers, but also government
officials who will work closely with service providers in ensuring more children are
diverted away from the criminal justice system.

There were a number of purposes that the workshop sought to achieve. First, it aimed to
examine the new regulatory framework on diversion introduced by the Child Justice Bill.
This entailed, inter alia, examining the provisions on diversion — which children can be
diverted, under what circumstances can children be diverted, who has the authority to
decide on diversion, how recommendations for diversion are formulated and by whom.
Secondly, it aimed at examining the provisions in the Bill that deal with who can provide
diversion services — what are the provisions regarding accreditation and registration of
diversion services and programmes, what are the time periods involved, what government
departments are involved and so on. Finally, the workshop also sought to examine issues
such as the minimum norms and standards for diversion programmes and services
developed by the Department of Social Development, monitoring and evaluation of
programmes and effective programming and the implications of the issues for diversion
service providers on one hand and government officials recommending or deciding on
appropriate diversion programmes on the other.

2. Who was invited and who attended?
Given that the workshop was primarily aimed at diversion service providers, the Child

Justice Alliance extended an invitation to all organisations rendering diversion services
across South Africa. Representatives from organisations such as NICRO, Teddy Bear



Clinic, Khulisa, Childline, The President’s Award, Outward Bound, Restorative Justice
Centre, Youth Development Outreach, Bosasa all attended the workshop.

In light of the fact that government, particularly the Department of Social Development
and other relevant departments such as the National Prosecuting Authority, would need to
ensure that children are diverted away from the criminal justice system, and would
therefore need to work closely with diversion service providers, invitations were also sent
to officials at the Department of Social Development (both national and provincial),
officials at the National Prosecuting Authority as well as to the National Prosecuting
Authority’s community prosecutions division, the Department of Correctional Services,
and Department of Justice as chair of the ISCCJ. Government representatives that
attended the workshop included the National Prosecuting Authority SOCA Unit, the
Department of Correctional Services and various provincial departments of social
development such as Mpumalanga and North West.

3. Programme, content of discussions and feedback
3.1 Day 1:
3.1.1 Presentations 1 and 2 (see end of report for powerpoint presentation)

Day 1 commenced with participants being welcomed and informed about the purpose of
the workshop. This was followed by a presentation delivered by Dr Ann Skelton
sketching a brief overview on the law reform process leading up to the drafting and
ultimate passing of the Child Justice Bill by parliament in November 2008. The next
presentation that followed, by Dr Jacqui Gallinetti, focused on the particular provisions of
the Child Justice Bill dealing with diversion, such as the purpose of diversion (s 51),
when diversion can be considered (s 52), when a prosecutor may divert a matter ( s 41
and 42), diversion at the stage of the preliminary inquiry (s 47, 48 and 49) as well as
diversion by the child justice court (s 67) and also a discussion on the diversion register (s
60). Various questions for clarity were posed by the workshop participants. These ranged
from the commitment to review the minimum age of criminal capacity, whether a
prosecutor can dispense with assessment, whether a child can be forced to attend a
diversion programme, whether acknowledgment of responsibility is the same as an
acknowledgment of guilt, how many times may a child be diverted, what are the
exceptional circumstances that one would need to consider before diverting a schedule 3
offence, whether a probation officer can recommend diversion for a schedule 3 offence
and whether confidentiality should be maintained when a child is assessed.

3.1.2 Group work 1
Workshop participants were then divided into small groups to discuss what is new in the

Bill concerning the roles and responsibilities of the various actors in the criminal justice
system and to what extent this would affect the current way in which they worked. The



purpose of this group discussion was to get participants to start planning for the
implementation of the Bill in terms of their roles and responsibilities.

3.1.3 Feedback from group-work 1

The feedback received from the groups generally noted that the roles and responsibilities
set out in the Child Justice Bill for the various government officials such as the police,
probation officers and prosecutors as well as service providers are similar to their current
roles and responsibilities. However, it was noted that the Bill has introduced some new
procedures such as the preliminary inquiry, as well as a diversion register which was not
in place before and also different levels of diversion as well as new rules concerning the
diversion of serious offences. It was noted, with approval, that the Bill also provides
minimum norms and standards for diversion and that diversion services should be
available for all children irrespective of whether they are in urban or rural areas.

In order to ensure that the Bill is adequately implemented and that the roles and
responsibilities of all government officials and service providers are fulfilled, the groups
raised various issues some of which are already provided for in the Bill and others which
would require further regulation. The various issues raised include:

e Diversion service providers and probation officers need to develop relationships.
Service providers, probation officers and prosecutors must work together closely
and communication must be more effective as this will help with case flow
management. This speaks to the fact that the Bill seeks to promote inter-sectoral
co-operation, and the suggestions can be seen as providing insight on how that co-
operation can be achieved.

e Probation officers who recommend that a child must be diverted must identify and
liaise with the relevant service provider.

e Service providers must provide feedback to the prosecutor about the child’s
compliance or non-compliance in attending the diversion programme. Feed-back
mechanisms must be put in place, and this will probably fall to the Regulations,
which still need to be drafted.

e Service providers must undertake their own in-depth assessment of the child to
decide if the child is suitable for a specific programme, and must provide a report
to the probation officer. This appears from the minimum norms and standards
developed by DSD, but it is nevertheless important that service providers
identified this as a critical factor.

e Since probation officers are normally the ones recommending diversion, they
must be aware of all the diversion options and the criteria for recommending
diversion. They must also be aware of when prosecutors can order diversion. In
other words training and practice guidelines are essential.

e The role of the prosecutor is to decide whether a child will in fact benefit from
diversion as opposed to going through the trial process, and must give due
consideration to the personal circumstances of the child. This points to the fact
that prosecutors must apply their minds to all factors, especially probation officer
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recommendations, and must play a pro-active role in deciding whether a child
should be diverted or not.

In considering diversion for schedule 3 offences, it is necessary to ensure the DPP
has the relevant information in respect of Schedule 3 offences. This would again
mean that probation officers must take special care when formulating
recommendations for diversion for schedule 3 offences, and again speaks to the
need for practice guidelines on how to motivate for diversion in different
circumstances.

There must be a diversion register and the DSD must take responsibility for this
and identify a process on how service providers and others can have access to the
information in the register.

If there are capacity constraints for undertaking assessments, then psychologists
and social workers should be allowed to undertake assessments.

In order to ensure that the Bill is adequately implemented, all stakeholders and
service providers must have a planning workshop.

In SAPS there is a huge need for training and all SAPS officials must be
adequately trained on the Bill.

The fact that service providers need to be accredited is welcomed as this will
ensure that children receive proper services. DSD must co-ordinate service
providers’ accreditation and publish all accredited services providers.

The Department of Social Development needs to become more involved in
ensuring that diversion service providers are known by the prosecutors and
probation officers. In this regard, DCS, Justice, NPA and DSD should identify
the different service providers and ensure that all available services are outlined
and published to be easily accessed by the prosecutors/magistrates.

CBOs and FBOs should be capacitated to also render diversion services.

Concern was expressed at the lack of probation officers and their capacity to
undertake assessments.

Presentation 3 (see end of report for powerpoint presentation)

The next presentation was delivered by Dr Ann Skelton on the diversion levels and
options provided for in the Child Justice Bill and the selection of these options. Due to
the fact that diversion options are now categorised under 2 levels in the Bill, this
presentation prompted numerous questions. In light of the time constraints, this was the
final presentation for Day 1.

3.2 DAY 2

3.2.1

Presentation 4 (see end of report for powerpoint presentation)

Day 2 commenced with a presentation by Daksha Kassan on the provisions of the Bill
dealing with monitoring compliance of a diversion order, what happens when a child fails
to comply with a diversion order and the legal consequences of diversion.



3.2.2  Group work 2

Participants were then requested to once again divide themselves up into groups for a
small group discussion. They were asked to reflect on the presentation relating to
diversion levels and options made on the previous day as well as the presentation on
monitoring compliance with diversion orders in order to identify and discuss the
following:

e Which programmes are currently being offered and within which levels do they

fit?
e What are the most pressing gaps and needs in terms of the levels?
e What needs to be put in place in order to monitor diversion orders?

The primary purpose of this group work discussion was to get service providers to start
identifying, in terms of the diversion levels, which types of programmes are still needed.
Such programmes need to be developed to ensure that all children have the benefit of
being referred to appropriate diversion programmes in accordance with their age and the
type of offence committed.

3.2.3 Feedback from group work 2

All the diversion service providers present listed the various programmes that they
currently render and identified which of their different programmes could qualify as
either level 1 type or level 2 type programmes. They also agreed that some of their level
1 type programmes could be offered as a level 2 type programme by including longer
time-frames to the existing programme and possibly adding on mentoring and follow-up
services.

The following gaps were identified:

e More programmes for children under the age of 10 years are required. Though
these programmes are currently being offered by Khulisa and the Teddy Bear
Clinic, there is a need for these in other areas where they are not being offered.
Participants also felt that programmes for children under the age of 10 years
should be more therapeutic given their young age.

e More programmes for child sex offenders are needed. It was however noted that
Childline does offer a diversion programme for sex offenders, as does the Teddy
Bear Clinic, but these are not available throughout the country.

e Programmes for children committing serious offences need to be developed.

e Parallel programmes for parents of children committing crime and who are in
diversion programmes need to be developed.

e Community service programmes in rural areas are required.

e There is a need for more programmes in rural areas. However, it was mentioned
that sometimes it may be more useful for a child from a rural area to travel to an
urban area to attend a programme as group programmes are better than having a
one on one programme with a single child.



e Development of specific programmes if a child re-offends and commits the same
crime. The point was made that if a child continually commit an economic
offence such as theft, then it is not useful to send such a child to a YES
programme more than once. Some other intervention needs to be developed.

e The need for greater focus on victims in diversion programmes and restorative
justice elements was identified.

e |t was noted with concern that there is a lack of an inter-disciplinary approach in
the formulation of the programmes.

e It was also noted that there is a lack of programmes addressing substance abuse.

The following challenges were raised:

Need for more secure and programme-based funding

Staff shortages

High staff turn-over

Lack of a cost effective way of rendering a basket of services for the children

In relation to monitoring a child’s compliance with a diversion order, the participants
raised the following:

That the suitable person identified to monitor the child’s compliance with the
diversion order must keep in mind and note the child’s behaviour change
during the programme. Monitoring a child’s compliance should not totally be
dependent on “policing” the child.

Regulations need to identify a list of possible persons that could be considered
as suitable to monitor the child’s compliance with the diversion order. In this
regard, religious leaders, child and youth care workers and auxiliary social
workers were identified as possible persons that could be considered suitable
to monitor a child’s compliance.

Since it is the probation officer that recommends diversion, the probation
officer should remain the case manager.

A strict service delivery model with strict time-frames should be developed to
ensure that there is consistency with regard to monitoring children’s
compliance with diversion orders. The Department of Social Development
should include this model in their National Policy Framework.

Suggestions were made to include a range of persons that could assist in the
monitoring duty. This could be dependent on the type of diversion order to be
monitored. For example, a compulsory school attendance order could be
monitored by educators or CBOs, while attendance at a diversion programme
could be monitored by the organisation delivering the diversion programme.
Parents, guardians and care-givers must take responsibility for ensuring their
child’s compliance with a diversion order. Perhaps an ‘agreement’ to this
effect could be entered into between the service provider and parent to ensure
greater accountability on the part of parents.

An effective information management and data capturing system must be
developed within organisations undertaking monitoring.



3.2.4 Presentation 5 (see end of report for powerpoint presentation)

Lukas Muntingh delivered a presentation on the minimum standards applicable to
diversion as contained in section 55 of the Child Justice Bill and how diversion services
could be improved. The focus of this presentation was on the quality that diversion
services should possess.

This presentation was followed by a plenary discussion on what is being done by both
government and diversion service providers about the monitoring and evaluation of
diversion programmes to ensure that the objectives and expectations around diversion are
being met.

Some of the issues raised by the participants were:

e That there needs to be a discussion between the provincial departments of social
development and the national department in order to align their business plans
with the minimum norms and standards as at the moment there are different
standards for different provinces. There is thus a need to standardize the
requirements across the board.

e Diversion service providers questioned where one should draw the line between
what is business process for a particular organisation and that which is
prescriptive by the Department of Social Development. There is a need for
boundaries and for dialogue between the Department of Social Development and
the service providers on this.

e Government needs to act fast to ensure that service providers are aware of the
accreditation processes and its requirements.

e Service providers questioned whether the minimum norms and standards will also
apply to diversion programmes rendered by government. The answer to this was
in the affirmative.

e Service providers want to be consulted when the National Policy Framework is
being formulated, and that the Department of Social Development allows civil
society a chance to make submissions on what the National Policy Framework
should contain, particularly with reference to the mechanics of diversion
programmes and accreditation processes.

3.2.5 Group work 3

The focus of this session was to identify ways in which access to diversion programmes
nationally could be developed to ensure that services are made available where they are
needed. Participants were divided up in groups according to the organizations they came
from. They were asked to undertake an audit of their programmes and indicate where
each of their programmes is delivered in order to identify the areas where these are
lacking. In this regard, organizations were asked to complete a questionnaire for each
programme their organisation rendered. The questionnaire also focused on the group that



the specific programme targeted (such as the age group, gender, offender type and
offence committed), the type of programme (for example, whether it was a life skills
programme, sex offender programme, etc), a brief description of the programme (namely,
the length of the programme, number of sessions, parental involvement, etc), whether the
programme could also be offered as a sentencing option, in which areas is the programme
delivered, the selection criteria, whether the programme is written up in a manual,
whether the programme has been evaluated, and whether it is intended that the
programme be rolled out to other areas. The purpose of this exercise was to take stock of
what types of programmes are being offered and where they are being offered in order to
ascertain in which areas such programmes are lacking or not accessible. A total of 28
questionnaires were completed.

Participants were also asked, to discuss within their groups key issues relating to creating
access to diversion programmes where they are needed. In this regard they were asked to
answer the following specific questions:

e What basket of services should be available in each magisterial district?

e How do we ensure that services are made available where they are needed?

e How can the expertise of experienced diversion organizations be made
accessible in rural and peri-urban settings?

The feedback received from the groups was as follows:

Question 1: What basket of services should be available in each magisterial district?

e All interventions that a child needs, such as family services, socio-economic
needs, basic needs, presence of social development services, etc, should be
made available. In addition, life skill-based programmes based on cognitive
behaviour approaches, substance abuse programmes, programme aimed at
inappropriate sexual behaviour and also a programme aimed at sexual
offending; service-learning programmes linked with community service,
programmes aimed at aggressive behaviour; developmental programmes
that run together with compulsory school attendance programmes, skills
training programmes including parenting programmes should all be
available.

e Children attending programmes are often hungry and therefore the provision
of food must be built into the budgets of service providers.

e It was noted by some participants that to offer a basket of services in
different districts is problematic. In cities and urban areas, service providers
are able to provide most programmes, but in rural areas this is often difficult
and therefore the court should make orders that are supported by the
services that are available in the community and perhaps design “holiday-
type” programmes so that more children from rural areas can be
accommodated.



It was also noted that often a child’s socio-economic circumstances
contribute to children committing offences and this factor must be taken into
account.

Question 2: How do we ensure that services are made available where they are
needed?

A first step should be to undertake a “community-needs-analysis” to see
what is needed and then evaluate the capacity of the emerging NGOs and
other NGOs in the area to establish whether they are able to meet the
needs in that specific community. The “needs analysis” must also look at
the root causes of the problems in that community that contributes to why
children are committing crime. It might be useful to have a forum like the
Child Justice Forum at a local level to identify these needs and work
towards ensuring that the services needed are made available.

The dynamics involved in designing programmes that address the different
types of crime committed by children should be taken into account, and
the special training needed before such programmes are delivered should
also be considered. For example, training facilitators to deliver sex
offender programmes.

When undertaking the “needs analysis” it would be useful to have
statistics on how many children are being diverted in that specific area so
that diversion services can be put in place only where they are needed so
that resources can be used responsibly.

In certain areas it might be more beneficial to develop relationships with
others who could link up with service delivery organisations and in this
way render programmes. For example, an organisation could train and
utilise religious leaders and educators to render programmes as opposed to
setting up an office in that area. Partnerships with other organisations
could also be developed to render diversion programmes.

Funding is crucial in ensuring that programmes are available where they
are needed and wise decisions must be made on how limited funding can
be expended. For example, instead of having people travelling all around
the country to deliver a programme, an organisation could bring in other
people from that community into the programme so that travel costs are
decreased. Programmes could also be developed where options such as
picking up clients (instead of clients travelling to the location where the
programme is being delivered) is more practical. Hosting organisations
must capacitate other implementing organisations.

Government must provide the practical support to NGOs so that they are
enabled to deliver the services required. This could be being invited to
meetings, provided with updated information on developments locally and
nationally etc.

Question 3: How can the expertise of experienced diversion organizations be made
accessible in rural and peri-urban settings?



e There should be strong emphasis on developing close co-operation and
rendering support between the experienced organisations and the smaller
emerging ones.

e Hosting organisations must assist the smaller ones to improve their
services and develop their capacities until they are able to operate
independently. In this regard, mentors should be utilised.

e While the larger organisations should capacitate the smaller ones, the
smaller ones should have monitoring mechanisms in place.

e Every large hosting organisation should link up to a smaller organisation

e A roll-out process to link organisations should be put in place where the
Department of Social Development is the driving agency. This process of
roll-out should be a consultative process.

3.2.6 Presentation 6 (see end of report for powerpoint presentation)

This final presentation on the Child Justice Bill delivered by Dr Ann Skelton focussed
particularly on the accreditation of diversion programmes and diversion service providers
as contained in section 56. Participants were then asked to reflect on the content and
requirements of the accreditation system and discuss in small groups how the needs of
government and service providers could be met equally in relation to the requirements.

3.2.7 Group work 4
The following feedback was received:

e NGO’s need to be educated on the National Policy Framework as well as the
process of accreditation and NGOs need to have input into this document before it
is finalized.

e A capacity building process for emerging NGO’s will also be needed, to assist
them in complying with the requirements of s 56 and the National Policy
Framework.

e The Child Justice Alliance should approach government to enquire about the
process of drafting of the National Policy Framework so that input from service
providers can be facilitated.

e The NPF should include children’s voices, but this needs to be responsible and
not amount to ‘tokenism’.

e Any accreditation process should cater for “conditional accreditation” to be
granted in order to fix things. In other words, a developmental approach should
be adopted. The process should also make provision for appeal procedures. This
should be dealt with in the Regulations.

e The NPF should identify which standards are non-negotiable.

e The accreditation process should not only look at the content of a specific
programme but rather on whether the programme meets the objectives of
diversion.

10



e Caution was expressed that the Department of Social Development should not be
too prescriptive and that some allowance must be made for flexibility.

e The Department of Social Development should start a dialogue with the service
providers on issues relating to accreditation of programmes.

4. Presentation 7 (see end of report for powerpoint presentation)

The Child Justice Alliance invited Lucy Jamieson to deliver a presentation on the Social
Services Practitioners Advocacy Network (SSPAN) which was recently established to
undertake lobbying and advocacy activities in relation to the Social Service Professions
Bill. This Bill, which inter alia, seeks to control the registration of social workers and
others working in the profession as well as the professional boards which have been
established, has a possible impact on the professionalization of probation officers and
therefore Ms Jamieson was invited to inform the participants on the work that SSPAN
intends to undertake as well as the potential impact the Bill would have on probation
officers and thus the implementation of the Child Justice Bill.

Ms Jamieson distributed subscription forms to all participants inviting them to join
SSPAN and to receive regular SSPAN updates and publications.

5. Closure and way forward

In closure, Ms Daksha Kassan thanked everyone for attending and highlighted that the
workshop had met the objectives of making everyone aware of the diversion provisions
as well as the requirements for accreditation as contained in the Child Justice Bill. She
indicated that while the workshop provided a platform for dialogue between different
diversion service providers as well as between diversion service providers and
government as a means to initiate preparation for the implementation of the Bill, this
dialogue should continue so that information-sharing continues to occurs and processes
that meet the needs of both government and service providers can be developed.

As a way forward, it was agreed that:

1. A report of the workshop be compiled and sent to all that attended the
workshop.
2. The Child Justice Alliance set up a meeting with officials from the National

Department of Social Development to discuss the concerns of service
providers raised during the workshop and also furnish them with the
recommendations made by service providers in relation to certain issues
pertaining to the diversion provisions.

3. That the Child Justice Alliance provide update articles on the implementation
of the Child Justice Bill either in Article 40 or on the Child Justice Alliance
website.

11
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is and then Pl closed and matter
justice court (but can still dive

justice

23



nquiry magistrate may postpone the proc
eliminary inquiry for a period not exceeding

f a probation officer has, in terms of section 40
ommended that a further and more detailed
essment of the child be undertaken or makes a
mmendation to that effect during the course o
inary inquiry and the inquiry magistrate is sa
ere are reasons justifying such an assess
order to obtain the written indication from t
of Public Prosecutions having jurisdicti
of a schedule 3 matter

justice

0 orders envisaged

e that matter proceeds to child justi
rt for trial

cond that matter diverted in terms c
), provided that if child between
, magistrate must be satisfiec
s criminal capacity

justice
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>ion at child justice court

y time before conclusion of case mat
liverted in terms of section 52(5)

en diversion order is made, the proceed
postponed pending the child’s complia
| the diversion order and the court mus
child that any failure to comply with the
sion order may resultin any
ledgment of responsibility being
d as an admission in the even

eeded with - -
justice

era PO has informed the co
d has successfully complied with
arsion order AND the court is satisf
5 been complied with, then the cou
t make an order to stop proceedin

justice
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irector-General: Social Development must
ultation with the Director-General: Justice an
stitutional Development and the National :
missioner SAPS, establish and maintain a reg
rescribed, of children in respect of whom a dive
er is made

Jister must contain:
bersonal details of each child;
s of the offence in relation to which the divers

justice

)oses of register: research and acces

access is by:
ation officers when assessing a child
solice officials
presiding officers, members of the national
secuting authority referred to in section 4 of the
ional Prosecuting Authority Act, 1998 or other c«
ials, when considering diversion in terms of Ch
a preliminary inquiry and during proceedings

justice
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‘Discussion

ation of roles and responsik
r diversion by prosecutor, Pl an

is new about the procedure
ained in the CJA

0 plan for implementati

justice

Presentation 3:

DIVERSION OPTIONS

\nn S kelton, Centre for Child Lav
1-2 DECEMBER 2008 '

PRETORIA
justice
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ntroduction

ion options are set outin 2 levels

evels are linked to the schedules whic
ain lists of offences

/el 1 applies to Schedule 1 offences, and
‘is applicable, may not exceed —

) 12 months in case of children under 14
ii) 24 months for older children

evel 2 applies to Schedule 2 and 3 offences,
e period is applicable, may not exceed -

) 24 months in case of children under 14
8 months for older children
53 (5) for time frames)

justice
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diversion optio

1 caution, with or without conditions
ement under —
supervision and guidance order
eporting order
compulsory school attendance order
amily time order
er association order
behaviour order
ohibiting visiting of frequenting

justice

al to counselling or therapy

pulsory attendance of vocational, educatior
apeutic programme '

bolic restitution (defined)
stitution of specified object
munity service

vision of some service or benefit to persons
munity, charity, welfare organisation

t of compensation
oup conference or victim-offende

justice
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0 diversion optio

as those on immediately preceding slide

pulsory attendance of vocational, educationa
apeutic programme, which may include period
porary residence
rraI to intensive therapy, which may include pe
amporary residence

ement under supervision of p/o on conditions

include restriction of movement without prio

al
5C, VOM or other RJ process (an appropriate

justice

on of diversion

ving factors to be considered:
Appropriate level of diversion option
C hild’s culture, religion and language
~ Child’s educational level, cognitive ability and

other circumstances

- Proportionality of option to child’s circum-
stances, nature of offence and interests of sc

sion options may be used in combination

al diversion option meeting the objecti
n may be developed

justice
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Concerns

presiding officers be inclined to s
‘maximum as the average amount
e rather than the absolute maximu

hat can be done to ensure thatis no

low up/reintegration phase” where
2re are reduced requirements?

Id there be a protocol for dealing
aches so that not every minor brea
back to court? |

justice
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Presentation 4:

onitoring compliance c
rsion orders, child’s failu
comply and the legal
consequences of diversion

Daksha Kassan
Community Law Centre

1-2 DECEMBER 2008
PRETORIA

justice

onitoring comp

on 57 regulates how diversion ¢
Id be monitored

yvides that:

on making a diversion order the
gistrate in chambers, inquiry magis
ild justice court must identify a
tion officer or other suitable p
itor the child’s compliance

justice
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1. Monitoring cont

* Whatis meant by PO or “other suitable person”?

e PO — person appointed as PO ito Probation
S ervices Act (has to be a registered social
worker appointed by the Minister of DSD)

* S 1—-means a person with STANDING in the
community who has a SPEACIAL
RELATIONS HIP with the child, identified by the
PO to actin the bestinterests of the child (could
potentially include a range of persons such as

religious leaders, educators, etc — posgi :
. . . . F
diversion service providers)

1. Monitoring cont: duties

* Duties placed on PO or suitable person:

1. Main duty to monitor child’s compliance
with DO (attendance at programme,
delivery of service if community service,
adherence to family time order, etc)

2.When a child has successfully complied
with DO — the PO or suitable person
MUST submita PRESCRIBED report to

the prosecutor - (no details on p
report should contain — regs to s

33



Monitoring: Duties cont

3.1f child fails to comply with DO, the PO or
suitable person MUST in the
PRESCRIBED manner notify the relevant
magistrate (CM or IM), or child justice
court in writing of the child’s failure to
comply (S 57(2)) — Act does not provide
any time-frames or process of notification
— (“Prescribed manner” indicate that

regulations to set this out m

1. Monitoring cont

What happens if PO or suitable person fail in their duties?

If it comes to the notice of the relevant magistrate that the
PO or suitable person failed to monitor the child’s
compliance or failed to notify of the child’s failure to
comply, then the:

e CM, IMor CJC mustfirstinquire into the PO’s or suitable
persons failure to monitor and

e then if failure due to PO’s or person’s fault, the CM, IM or
CJC must (in the case of a PO or person employed by
the State) report such failure to the appropriate authority
iot take the necessary action OR (in the case of a non-
State employee) notify the DG. (Act does not mention
what steps to be taken)

* Any other remedy in law may also be used

34



ailure by child to co

at are the consequences if the child
comply?
1 being notified of child’s failure, the
agistrate, IM or CJC may issue a warra
rest or a summons for the child to appe:
58(1)). -
appearance, the CM, IM or CJC MUS
e into the reasons for the child’s
ly AND make a determinatjor
not the failure is due tc

ailure to comply

ere failure NOT due to the child’s
2 M, IMor CJC mayitoS 58(3):

'ntinue with the same diversion optio
ith or without altered conditions;
Id or apply any other diversion option

ke an appropriate order which will
5t the child and his or her family t
y with the diversion option ini
justice
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ailure to comply

found that the failure is due to the child’s fa

prosecutor (in the case where the matter was
2rted by the prosecutor or ata preliminary inqui
y decide to proceed with the prosecution.

> CJC (in the case where matter was diverted by t
rt) may record the acknowledgment of responsib
de by the child as a S 220 (CPA) admission and

eed with the trial; OR

osecutor or CJC must, where the matter do
ial, decide on another more onerous dive

justice

gal conseque
diversion (S 59)

diversion order has been success
plied with, a prosecution on the sa
2ts may NOT be instituted (double
opardy rule).
diversion order made ito the Act doe:
T constitute a previous conviction

ivate prosecution ito s 7 of the CI
OT be instituted againsta ch
e matter has been divet justice
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oup discussio

diversion programmes are be
ed at present and within which le
ey fitin?
at are the most pressing gaps/nee
ion to the diversion options? '

t, if anything, needs to be putin
nitoring diversion orders?

justice

Presentation 5:

5 - Meeting minimu
standards and improving
diversion services

- Lukas Muntingh, CSPRI-CLC
1-2 DECEMBER 2008
PRETORIA

justice
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provided by s 55
inimum Norms and Standards
ks and what does not
'g and evaluation from the DMNS

justice

e CJA requires thata balance must be s

Circumstances of
the child

Objectives of

Interests
society

justice
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ntroduction

his balance, programmes must:
be appropriate to the age and maturity of the child;
st be sensitive to the circumstances of the victim.
ike this balance, programmes may not:

ploitative, harmful or hazardous to the child’s physical or me
alth;
]

ay not interfere with the child’s schooling;
y not be structured in a manner that completely excludes ce
dren due to a lack of resources, financial or otherwise.

e this balance, programmes must, where reason

eful skills;

torative justice element

justice

ntroduction

an element which seeks to ensure that the child u
ct of his or her behaviour on others (incl. victims, may i
pensation or restitution)

presented in an accessible location

suitable to a variety of circumstances and for a variety of off
 structured in a way that their effectiveness can be measure
> promoted and developed with a view to equal application a
oughout the country, bearing in mind the special needs and
“umstances of children in rural areas and vulnerable groups
ve parents or appropriate adults, if applicable.

the ‘may nots’, ‘musts’ and the ‘reasonable pc
oviders have greatscope to develop effective

justice
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his is a desirable standard?
his a feasible standard?

justice

e Programme
Organisational ougtcome
standards ndarc

Universal
applicability S elective
(assessment; applicability (RJ
Design & and S ex off.)
delivery)

Organisational
capacity
standards (staff
skills)

Organisational
infrastructure and
systems

justice




of delinquency anc

Poor child man./disciplinary practices
Parental attitudes favourable to crime
Antisocial/criminal parents

Antisocial peers/gang membership
Family conflict/violence

Poor school performance

Low commitment to schooling

Low educational aspirations

History of antisocial behaviour/offending,
including using and selling illegal drugs
Disadvantaged family soc-economic status

Tendency to take
risks/sensation seeking

| >

14

Middle childhood & pre-
adolescence

eparture: the more clearly and accurately the focal so
2d, the more clearly and precisely the needs of the target g
essed, the more appropriately the programme is designed to

eeds, the more effectively the programme is delivered and
mented, the more the short and medium-term outcomes are ac
reater the long-term impactis likely to be. (Louw)

works?

rogrammes that are theoretically grounded and which rely on e
idence have been found, on average, to be five times more ef
‘reducing re-offending than those without a theoretical basis

her effective programme types are: provision of employme
tion in target/antisocial behaviours); multi-modal and be
ies (35% reduction in target behaviours); and skills-c
hes that target the skill deficits that caused or co
ehaviour (20% reduction in target behavio

justice
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b

onsistently been found to be more effective in reducing antisoc

ples for e
programmes

ciple: Match offender risk levels with the intensity of the
tion;

personal style and a firm but fair approach. S taff and offender le
>s should be matched. Active participatory methods rather than ei

tic or unstructured experiential methods should be used
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programmes

al intervention principle: The most effective program

d social skills oriented. Highly structured, cognitive — be
ents directed at development of concrete skills have been s
east twice as effective as other interventions, and to have mo

ention integrity principle: Indicators of integrity are: the interve
d be research-based throughout; have sufficient resources to a

justice

hat to avoic

in which participants are mismatched according
responsivity principles noted above;

ctive, relationship-dependent and/or unstructured psycho
utic approaches;

approaches that emphasize in-group communication (risk for
cial bonding), without a clear plan for participants to gain conti
offending and or antisocial behaviours;

targeted academic and vocational approaches (include ‘life sk
aches with no clear plan and links to the causes of the target
iour);
omponent wilderness /adventure therapy interventions - Ou
ype programmes thatare not multi-modal, and that do not
ocused components as noted above;

proaches such as ‘boot camps’

erventions - residential settings diminish the
jate interventions and enhance the we

e interventions IIIS(IGE
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e DMNS facilitate and require monitoring and
keeping requirements
ness plan (10), Financial records (11) & Service-level ag
)
ality of record-keeping & storage (12 & 13)
aff records (14) & Records of staff appraisals (35)
gister of each child referred (19) & Case file on each child (
ords of strategic planning (16) & Board meeting minutes (
ord of grievances lodged by children and parents (37)

requirements
pacity requirements (53)
onal capacity: (59)
ogramme impact evaluation

erical r_ecord-keeping, data colle iHSIaae

g requirements
e of PO’s report (66)
intervention assessment (71) and sex offenders (90)
st-intervention assessment (72)
ystem in place for monitoring quality of service delivery (78)
stem in place for monitoring child’s progress, e.g. Complianc
-compliance (79)
ior staff supervises programme staff (81)
re is a one-year follow-up (84)

justice
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requirements

mme has clearly articulated objectives and outcome
d on what works (75) in addressing specific risk facto

ramme subject to regular outcome evaluations (83)

justice

Presentation 6:

bvision and Accreditatio
liversion programmes anc

service providers |
nn S kelton, Centre for Child Lav
1-2 DECEMBER 2008
PRETORIA

justice
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Introduction

e Section 56 introduces provisions that will
provide for accreditation

The earlier drafts of the Bill dealt with the
accreditation of the programmes, butin
2008 the portfolio committee at parliament
“beefed up” this section, adding
accreditation of diversion service providers
as well, and generally creating a more

onerous regulatory framework m

Pros and Cons of regulation

On the one hand, government seemed to feel
that they must have a tight regulatory framework
to offset the fact that diversion is not excluded
for any category of crime. This may not be the
best rationale for “over-regulating”. S omething of
the creative, community based aspects are
bound to be lost

On the other hand, diversion has developed
sporadically thus far, and | think there is general

agreement that not enough attention j
quality of diversion services ‘
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ect to section 98(2), a prosecut
iry magistrate or a child justice co
vy only refer a matter for diversion tc
ersion programme and diversion
ice provider that has been accredi
erms of this section and has a vali
icate of accreditation

justice

of Social Development (in consultation

inisters) must
te a policy framework to develop capacity with
s of government and NGO sector to establish,
tain and develop programmes for diversion
ablish and maintain accreditation system (as
cribed) for diversion and service providers

re availability of resources to implement di
(as prescribed)

justice
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ection 56(2)(k

em for accreditation must contain:

eria for evaluation of diversion programmes
1sure they comply with minimum standards

d adequate response to harm caused, to achie
bjectives of diversion

echanisms to monitor diversion programmes ¢
vice providers re ability to deliver quality ser
achieve objectives and promote compliar

justice

ection 56(2)(c

ister for Social Development

ore Act commences, table policy framework
/stem for accreditation in Parliament

‘months after tabling, publish notice in gazette
viting applications for accreditation of diversio
ogrammes and service providers, which must
bmitted within 4 months from notice

in 4 months of closing date for applicatio
e that all applications received are cons
ided on, preference being given to

justice
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time limits have expired all applicatic
be dealt with in manner set out in pol
ework and system for accreditation

ister mustissue a certificate of accredita
each programme and service provider, v
aximum of four years

elopmental Quality Assurance process.
ribed manner) must be conducted i
of each programme and service

justice

S ection 56(3)

ter must publish particulars of each
rsion programme and service provider
ccredited (or removed) in the gazette wit
days of accreditation (or removal)

- of Social development must provide a cc
is to relevant role players falling under
her jurisdiction, and to the DG Justand

must also distribute to relevant role p
nder his /her jurisdiction

justice




formed of the decision in respect of its
plication as provided for in section

)(c)(iii).”

justice

Presentation 7:

Social Service Practitioners
Bill and the Social Service
Practitioners Advocacy
Network

Lucy Jamieson

S

children's
ﬁ.‘ ESTE!E E UMIVERSITY OF CAPE TOWN
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‘New legislation based

Children’s Act no.38 of 2005

Children’s Amendment Act no. 41 of 2007
Sexual Offences Act no. 32 of 2007

Child Justice Bill B 49B of 2002

Older Persons Act No. 13 of 2006

G "

Social Services in a Developmental Welfare Model

DIAGRAM 4: The shift in emphasis of types of service interventions from a residual to a
developmental welfare system

Alternative Alternative
State Care State Care

Protection Services Protef:hon
Services
Early Intervention Early
Services Intervention Services
Prevention : :
Grmtaes Prevention Services

Sowrce: Hnancing Polcy Notice 483 of 1999:14. n: Dutschka M {2007)
Fights in brief: Defining childran’s constiutionsl Aght (o sodal sandces, Cape Town: Children's Instinite, UCT,
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Practitioners needed

Child and youth care workers

Social workers and auxiliaries

Probation officers and assistants

Early childhood development practitioners
Police officers

Magistrates, clerks, lawyers

Family advocates, prosecutors

Community development workers

Home and community based-carers
Psychologists

Managers, administrators, cooks, drivers,
gardeners, volunteers

C e

Challenges to implementation of the
new legislation

Only those who are registered under the Social Service Professions
Act of 1978 may perform functions under the Children’s Act

Currently the only practitioners that can register: social workers
and auxiliaries

Professional Board does exist for child and youth care workers but
there has been little progress in recognising child and youth care
worker as a profession and providing for the registration of child
and youth care workers

The Council is dominated by the profession that is allowed to
register i.e. social workers.

Separation/recognition of other professions is perceived as a
threat to the existence, growth and development of the social
work profession

Scarcity of all the social service practitioners needed
Gap between salaries of government and NPO employees

C =



Opportunity for reform

Social Service Professions Act no 110 of 1978 is
being reviewed and re-drafted

Social Service Professions Bill 2007 gazetted for
comment (Jan 2008)

Few comment received

Redraft published on SACSSP website with
comments (withdrawn)

Renamed:

Social Service Practitioners Bill

C o

Contents

Chapter 1- definitions and the objects

Chapter 2 - Council establishment, powers, function,
composition, committees, staffing and finances

Chapter 3 - Professional boards designation and scope
of social service profession, establishment, powers,
composition

Chapter 4 - registration
Chapter 5 - Disciplinary procedures

Chapter 6 - General provisions (including community
service)

C &
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Objects of the Bill

to establish the South African Council for Social Service
Professions;

to provide for the establishment of professional boards;

to advance social justice by promoting developmental
social services (original draft = object 1);

to promote and protect the interests of the public in
matters involving social service practitioners;

to advance the interests of social service practitioners
to promote professional and ethical standards

to promote the standard and quality of education and
training of social service practitioners;

professional registration of social service practitioners;
and

to take disciplinary action in respect of unprofessional
conduct

C =

Categories of registration s27

Social worker

Social auxiliary worker
Student social worker

Child and youth care worker

Minister may designate any other category
of social service practitioner

Removed in latest draft
Student child and youth care worker
Student auxiliaries

(. L



Composition of Council s9

Broadly representative of society, including
Two registered members from each board
National NGO forum (1)
Department of Social Development (1)
Department of Education (1)
Trade Unions (1)
Educators (1)
Public nominations (4) (non ssp - legal, financial,
disability)
Appointed by the Min. for Social Development - 5years
PLUS two co-opted experts or ‘new constituencies’
Department of Labour not represented

<

Powers of Council ss4,5,6

Advice to the Minister (s4)
All of the powers of the Minister are subject to
“the recommendation of the Council”

Develop policy on:

o Disciplinary procedures

o Inter-professional matters

Registration (s5)

o Minimum qualifications

o Additional qualifications and specialities

o CPD

Registers (s5)

Education and training recommend min standards

(s6)

C =

i
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Professional Boards s23

The Minister may, on the recommendation
of the Council establish a professional board
or dissolve it

Powers of the professional boards:

o Advise the Council on any matter

o Consult and liaise with other boards

a Ask for regulations to be amended

o Promote liaison in the field of education and
training

C 9

Next steps

Minister of Social Development will table in
Parliament expected 2009

Political process is not in our control

2009 is an election year which makes
parliament timetable unpredictable

Policy direction can shift at any time due to
political shifts

Advocacy strategy and activities need to
respond to the shifts in the political
environment

C b2
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SSPAN Objectives

Promote the participation of social service
practitioners in the law-making process
Strengthen social service practitioners
networks and ensure that they have a co-
ordinated response to the Social Service
Professions Bill

Build relationships between

o different social service practitioners

o social service practitioners and government
departments

o social service practitioners and parliament

( L

Activities

Strategic planning workshop

Development and circulation of discussion
documents

Content development and advocacy training
workshop

Development of submissions
Public hearings

Monitoring and engaging in parliamentary
deliberations
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