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“Let it not be thought that this study was purely an intellectual endeavour. This publication expresses how the children themselves experience the criminal justice system. Comments on the inadequacy of human rights education, abuse at the hands of the police and shady tactics by lawyers pepper the observations of participants. There is much that the human rights community in South Africa can learn from children’s participation, which goes far beyond the bland formality of giving effect to Article 12 of the CRC. The views expressed here bring us face to face with the despair, terror and loneliness experienced by children in conflict with the law. They make us realise where we have failed – as parents, lawyers and citizens. But they also make us understand that, if their thoughts and opinions are genuinely consulted, if their thoughts are treated with dignity and respect, children will respond in a way that is rational, sensitive and imaginative. We must allow our children to speak. We must teach ourselves to listen
.”

Julia Sloth-Nielsen (1999)
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	INTRODUCTION



On 16 June 1995 South Africa ratified the 1989 United Nations Convention on the Rights of the Child (hereafter referred to as the CRC). 

The endorsement of the CRC had implications for South Africa, not only in terms of the obligation to enact legislation dealing specifically with child justice as outlined in Articles 37 and 40 but also in terms of the rights of children to be heard as outlined in Article 12. “State Parties shall assure to the child who is capable of forming his or her own views the right to express those views freely in all matters affecting the child, the views of the child being given due weight in accordance with the age and maturity of the child. For this purpose, the child shall in particular be provided the opportunity to be heard in any judicial and administrative proceedings affecting the child, either directly, or through a representative or an appropriate body, in a manner consistent with the procedural rules of national law.” 
Given that South Africa accepted the terms of the Convention with no stipulated reservations, there was a need to bring existing legislation in line not only with the CRC but also with the children’s rights clause (Section 28(1)(g) of the South African Constitution, as well as the regulations endorsed in other international instruments governing child justice and human rights issues, specifically the Geneva Convention and Beijing Rules. 

The South African Law Commission (SALC) subsequently established a Juvenile Justice Project Committee to research and draft legislation aimed at establishing a comprehensive child justice process for the management of children accused of committing offences. 

During the initial drafting process, the view was taken by the SALC and the Project Committee on Juvenile Justice that public consultation would be critical to the development of appropriate and relevant legislation. It was therefore decided that those people directly affected by the proposed new laws should be afforded the opportunity to comment on the proposed Bill. Children (and particularly children in contact with the criminal justice system) were recognised as being important constituents whose opinions could play a vital role in the development of the Child Justice Bill. In 1999 NICRO was commissioned by the SALC’s Project Committee on Juvenile Justice to consult with children on the draft legislative proposals that preceded the Child Justice Bill, outlined in Discussion Paper 79
. 

Consultation with children regarding legal issues is a relatively new experience in this country but proved to be an extremely valuable exercise for those involved in drafting the Bill. The observations of the children not only breathed life into the tenets of the Convention but also emphasised the very real discrepancies between what is proposed in the international instruments and what is happening in our police cells and prisons on a daily basis. The human rights abuses and procedural failures in our judicial system as identified by the children emphasised the need for urgent and far-reaching law reform.

The information gathered through the 1999 consultation with children helped to form what would eventually become the draft Child Justice Bill and Report, which was published by the Project Committee in July 2000. The Child Justice Bill will be presented to Parliament in 2002 with a view to its enactment before the end of the year. 

The Child Justice Bill (hereafter referred to as the Bill) is aimed at protecting the rights of children accused of committing crimes as well as regulating the system within which a child is dealt with. Furthermore, the Bill has been drafted to ensure that the roles and responsibilities of all those involved in the process are clearly defined in order to provide for effective implementation.

The Child Justice Alliance was established at the beginning of 2001 and consists of various individuals and organisations working in the area of child justice. The Alliance was established for the purpose of ensuring that accurate information on child justice matters is made available to government and civil society to facilitate informed debate on the Bill.

Six research projects have been specifically designed to direct and support the activities of the Child Justice Alliance, including: 

· OUTPUT 1: Collation and categorisation of available research.

· OUTPUT 2: Identification and follow-up on research gaps.

· OUTPUT 3: Documentation of innovative child justice initiatives.

· OUTPUT 4: Consultative research with children.

· OUTPUT 5: Development of information packs.

· OUTPUT 6: Provision of rapid-response research.

This report covers Output 4, namely the consultation with children both within the criminal justice system and within civil society around the specific contents of the Bill.

The Child Justice Alliance is committed to ensuring that the maximum participation of civil society is maintained throughout the parliamentary process. Considering that the Bill directly affects children and that the initial consultation with children proved to be insightful and extremely valuable in highlighting the gaps in our current criminal justice system, it was decided that there was a need to build on the previous study and ascertain children’s current experiences of the justice system and their opinions regarding the proposed child justice reform. 

This document therefore seeks to build on the information gleaned in the 1999 report, as well as to gain more in-depth insight into the experiences of children who have had contact with the system during this period of reform. This report differs from the initial consultation in a number of ways. Firstly, one needs to bear in mind that in 1999 the Bill was still in the form of a discussion paper and a number of options were being explored by the project committee in almost all categories. For example, a decision had not been reached on how the courts should address the issue of criminal capacity (how and where to set the minimum age of criminal capacity) and the matter of mandatory legal representation had not yet been resolved. The participants were presented with these and many other undecided issues and asked to make specific choices and recommendations based on their personal experiences. In this report, the focus has been more on anecdotal experience of the criminal justice system in its current form. The idea has been to ascertain what (if anything) has changed over the past few years and to identify the gaps and problem areas that will be rectified by the implementation of the Bill. 
To this end, the children in the current study were consulted on a wide range of topics, including the following: age of criminal capacity; police powers and duties; detention of children and release from detention; assessment; diversion; the preliminary inquiry; the child justice court; sentencing; legal representation; records of conviction and sentencing. This report will attempt to reproduce as accurately as possible the views of the children on these issues.

	METHODOLOGY



RESEARCH AIM
Like the previous consultation with children conducted by NICRO in 1999, the purpose of this study was to ascertain the opinions of children at various stages in the criminal justice system of the Child Justice Bill. In addition to this, it was hoped that the workshops would serve to inform the participants of the proposals in the Bill and how these could affect them. 

SAMPLE
For the purpose of this study it was decided to consult with children at various stages in the criminal justice process, ranging from those who had not had any contact with the formal legal system to those who had been convicted and were already carrying out residential sentences. The children were selected from a range of institutions and schools in four provinces in South Africa, namely the Western Cape, Eastern Cape, North West Province and Northern Province. These provinces were selected because they provided a balance between well-developed criminal justice infrastructure, staff capacity, procedures and systems (Western Cape and Stepping Stones in the Eastern Cape) and underdeveloped infrastructure (Northern Province and North West Province).

In total, 17 workshops were held with children, ranging from those who had no contact with the criminal justice system (schools groups) to children already convicted and serving sentences (criminal justice system groups). 

The 12 criminal justice system groups included:

· Children in diversion programmes (NICRO North West Province; NICRO Limpopo; NICRO Eastern Cape)

· Children serving sentences in prisons (Brandvlei Juvenile Centre, Pietersburg Prison, Rustenburg Juvenile Prison, Port Elizabeth Prison, Mdantsane Prison, George Prison)

· Children awaiting trial in a prison (Pietersburg Prison)

· Children awaiting trial in a secure care facility (Pietersburg Secure Centre)

· Children awaiting trial in a police cell (Phokeng Police Station, North West Province).

The five schools groups included:

· Galvandale High School (Port Elizabeth, Eastern Cape)

· Rethusegile High School (Hartebeesfontein, North West Province)

· Kgolouthwana Secondary School (Malebogo, Limpopo)

· Islamia College (Cape Town, Western Cape)

· Tafelsig High School (Mitchells Plain, Western Cape).

SELECTION PROCESS
Staff members at the various institutions were asked to take responsibility for recruiting the group members. It was stipulated that participation should be voluntary and that the participants should have entered the criminal justice system before the age of 18. The selectors were asked not to make any distinction in terms of the types of crimes the children had committed or were alleged to have committed, or the home language of the children. However, it was requested that those people participating in the group be able to write, as many of the discussion points required written feedback. It was decided by the project co-ordinator that the group size should not exceed 12 participants in order to allow for maximum participation and accurate reporting. The selection criteria for the schools groups were similar to those of the criminal justice system groups, with the obvious exception of the requirement of age of entry into the criminal justice system. A further exception was that the workshops were facilitated in a classroom environment and as a result the group size ranged from twenty to 25 participants.

STRUCTURE OF THE WORKSHOP
The workshop was designed around a range of structured questions in the format of child-friendly worksheets. The same content was covered in the schools and criminal justice system groups but the questions were phrased differently, given that the schoolchildren had not had direct experience of the criminal justice system. The aim of the worksheets was to obtain specific information on each of the proposed stages of the new child justice system as well as individualised responses to particular experiences, eg the experience of arrest, detention, prosecution and incarceration.

Trained NICRO social workers who have all received training in restorative justice, life skills facilitation and the specific content of the Child Justice Bill facilitated the groups.

It is important to note that the worksheets were not used as questionnaires for the children to fill in, but rather as a guideline for facilitators to work through via a process of role-playing, information input and small group discussions. The children were asked to share their personal experiences of the existing criminal justice system and to make specific recommendations regarding the proposed changes to the legislation. Space was left on each worksheet
 for children to give written input on the questions put to them. 
DATA ANALYSIS

A total of 165 worksheets were processed, 98 for children in the criminal justice system and 67 for children in schools. The responses are analysed separately. Where appropriate, results are reflected as percentages of the total sample. However, where there has been a marked difference in opinion or where participants were asked to respond to a different set of questions, the results are shown as a percentage of the individual group totals. The information gathered from this exercise is quantitative as well as qualitative and anecdotal.

PROFILE OF THE PARTICIPANTS

Criminal justice group

· The children consulted in this study spoke a wide variety of languages. The groups were selected randomly and the language breakdown is therefore not of particular significance in terms of the consultation and is included as a point of interest. The following table provides the spread of languages spoken as given by the participants:

	Language Breakdown

	Afrikaans
	35%

	Xhosa
	21%

	Northern Sotho
	12%

	Tswana
	8%

	SeSotho
	6%

	Zulu
	4%

	Tsonga
	4%

	English
	3%

	Sepedi
	3%

	Venda
	2%

	Ndebele
	1%


TYPES OF CRIMES

When the groups were selected it was stipulated that the crime committed should not be taken into consideration. The following information is therefore included purely as a matter of interest and no link is made between the type of crime committed and the responses of the participants in this report. The crimes committed by the children included housebreaking, theft, stock theft, rape, robbery and murder. These crimes have been listed in order from most to least common.

AGE RANGE

The children ranged in age from 12 to 21. The mean age was 17,7 years and the modal age 17 years. The average age at which they committed a first offence (regardless of whether they were caught or not) was 13,9 years old, as indicated in the graph below. It was interesting to note that 48% of the respondents said they did not commit this first crime alone, the majority having had a friend as a co-perpetrator.
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SCHOOLS GROUPS

· As with the criminal justice groups, the children in the schools groups spoke a wide variety of languages. The table below gives a breakdown of these as indicated by the participants:

	Language Breakdown

	English
	37%

	Tswana
	16%

	Afrikaans
	12%

	Xhosa
	10%

	Northern Sotho
	9%

	Tsonga
	1%

	Sepedi
	4%

	Unknown
	11%


AGE RANGE 

The schoolchildren ranged in age from 14 to twenty years. The mean age was 15,4 years and the modal age was 16 years.

REPORTED CRIMINAL ACTIVITY

While the majority of the children in the schools groups (73%) claimed not to have committed any criminal acts, 27% admitted to having committed what they saw as being criminal acts, although none were arrested, diverted or prosecuted. The offences listed included under age use of alcohol, possession of drugs, assault, shoplifting, stealing money from family, fraud and driving without a licence.

	AGE AND CRIMINAL CAPACITY




WHAT THE BILL SAYS

The Bill follows the position in international law and the South African Constitution that children below the age of eighteen should be separated from the adult criminal justice system. For the purpose of this report the term “child” will therefore be used to describe a person under the age of 18 years. The Bill proposes that the statutory minimum age of prosecution should be ten years. However, children between the age of ten and 14 years are presumed not to have criminal capacity and this can only be rebutted by a prosecutor producing a certificate from the Director of Public Prosecutions.

· The Bill proposes that the minimum age of criminal capacity should be raised from 7 years, as is currently the position, to ten years (S6.2 of the Bill). When asked to consider the issue of raising the age of criminal capacity the majority of the children in both the schools and criminal justice system groups (71,5%) felt that children of ten and under are incapable of planning and carrying out a criminal act on their own. There was therefore very little disagreement that the existing age of criminal capacity in South Africa was too low. The group members gave the following reasons why children under the age of ten years should not be prosecuted:
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· A child is too young to think of such criminal acts
· [image: image14.wmf]A child is too young to know the difference between         

right and wrong
· Children of that age do not understand the

consequences of their actions
· Very young children commit crimes because they see


these things in their communities
· Children of that age are easily influenced by older


children and adults
· Children of that age are easily influenced by violent


television and movies

· Both groups of children were asked at what age they thought a child was capable of planning and carrying out a criminal act on his or her own. Their responses are illustrated in the graph below. It can clearly be seen from this that the participants are in agreement with the proposals in the Bill regarding the raising of the age of criminal capacity.
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· Schools and criminal justice system groups: Most common reasons given as to why children under the age of ten years commit crimes included:

	Reason
	Percentage

CJS
	Percentage

Schools

	Social problems and problems at home – eg alcohol abuse, inadequate schooling
	18%
	24%

	Financial problems 
	13% 
	10% 

	Not enough love and attention from parents 
	21% 
	6% 

	Influenced by older children and peers
	16%
	–

	Surrounded by bad role models and crime in their neighbourhoods 
	13%
	18%

	Influenced by alcohol and drugs
	6%
	–

	Curious, experimenting, immature and think it is a game
	9%
	16%

	Parents do not discipline their children enough
	–
	18%
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· Both groups were asked to comment on what should be done to help young children who commit crimes and their families, given that the new legislation will do away with the option of criminal prosecution in these cases. The following table outlines the most common recommendations.

	Reason
	Percentage

CJS
	Percentage

Schools

	Counselling and other supportive methods
	27% 
	40% 

	Development of community structure, ie job creation, housing, policing
	17% 
	9% 

	Compulsory schooling
	11% 
	– 

	Educational and recreational programmes
	2% 
	7% 

	Parenting skills
	11% 
	9% 

	Interventions that teach children the consequences of crime, eg diversion programmes
	16% 
	30% 

	Foster care and children’s homes
	6% 
	3% 

	Unsure
	10% 
	2% 
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· In response to the question about what should be done differently in communities to ensure that young children do not commit crimes, the children in the schools groups felt that:

· Children should be encouraged to participate in recreational activities

· Educational programmes should be provided on crime and consequences 

· Community members should be taught to be responsible citizens

· There should be better policing

· Parents need to set an example for their children

· Crime prevention forums should be developed

·  When asked to consider where the responsibility lies in terms of determining the criminal capacity of children between ten and 14 years old, the participants responded as follows:

	Reason
	Percentage

CJS Group
	Percentage

Schools

	Responsibility should lie with the state to prove criminal capacity 
	56% 
	48% 

	Children over the age of ten years should be presumed to have criminal capacity
	44%
	52%


· Many children accused of crimes in South Africa do not know their exact age. The Bill proposes certain measures for determining a child’s age (see S8 of the Bill). What emerged from this study was that 55% of the children in the criminal justice system groups reported that either they or someone they knew had lied about their age in court, saying they were younger than they actually were. Reasons cited for this were that the participants thought they would be treated more leniently if they were seen to be younger and that they would possibly get a lighter sentence and avoid going to jail. These comments have direct relevance to the proposals in the Bill that attempt to govern age determination and highlight the need for more structured legislation in this regard.

	POLICE POWERS AND DUTIES




WHAT THE BILL SAYS

The Bill proposes that when making an arrest, a police officer must have due regard for the dignity and well-being of the child. The use of alternatives to arrest is encouraged. Minimum force must be used and any use of force must be reasonably necessary and proportional to circumstances. Deadly force is prohibited except where it is unavoidable owing to threat of imminent death or serious bodily harm.
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The children in the criminal justice system groups were asked to share anecdotal experience of their contact with the police under the current laws. For the purposes of this report, similar responses have been grouped together. 

	Experiences of arrest
	Percentage

	The police treated the child with respect
	28%

	The police physically assaulted the child
	40%

	The overwhelming experience was one of fear, shame and sadness
	16%

	Suicidal thoughts 
	12%

	Unsure
	4%
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[image: image23.wmf]While approximately one third of the sample reported that they were treated well and with respect, the majority of children in the criminal justice system groups (58%) reported that the police had physically assaulted them. The children were also asked to comment specifically on their experiences of situations where they felt the police had used excessive/deadly force, given that this is expressly forbidden in both the Bill and in the South African Constitution. A large number of the group (43%) had not witnessed or experienced excessive force as defined in the legislation. However, it was evident that this method of arrest is still commonly used. Some of the most shocking examples included placing a child in a plastic bag and pushing him under water, a child who had been given electric shocks and two children who had been assaulted and then placed in the boot of a car. The table below documents the most common responses to the discussion on the use of excessive or deadly force by the police: 

	Experiences of excessive force during arrest
	Percentage

	The police physically assaulted the child
	31%

	The police shot at the child or one of his or her co-accused 
	15%

	The police pointed a firearm at the child 
	6%

	The police set dogs on the child 
	5%

	No experience of excessive force 
	43%


· The Bill gives a number of alternatives to arrest in the case of petty offences (listed in table below as taken from the Bill S 11.6 a-d). Participants were asked to look at these options and to try and relate them to their own situation and then to decide whether any of them would have been useful options in their own particular case. The majority of children in the criminal justice system groups (79%) felt that one of the alternatives to arrest would have been possible in their case the last time they were arrested. In choosing between the alternatives, the participants who were in favour rated the following alternative as the best option:

	Which proposed alternatives to arrest would have been best in your case?
	Percentage CJS
	Percentage Schools

	Request that the child accompany police officer to a place where assessment could take place
	15,4%
	13,6%

	Giving child written warning to appear at a preliminary inquiry
	41,5%
	20,3%

	Accompanying child to his or her home and giving written warning to child and his or her family or an appropriate adult
	30,8%
	50,8%

	Opening a docket for consideration by the public prosecutor
	12,3%
	15,3%


· The Bill stipulates that upon arresting a child a police officer is expected to: (a) inform the child of the nature of the allegation against him or her; (b) inform the child of his or her rights in the prescribed manner; and (c) explain to the child the immediate procedures to be followed in terms of this Act (S14.1 a-c).

      When looking at the duties of police officers when arresting a child, the children in the criminal  

       justice system groups gave the following feedback:

· Only 59% of the children in the criminal justice system groups said they were informed of their rights as an arrested person.

· Only 51% of the children in the schools groups reported that they were aware of the rights of an arrested person.
The above figures raise the broader question of whether South Africans should be looking more critically at the need for human rights education, not only for children but also for educators and practitioners in the field of criminal justice.

· The facilitators explained that according to the Bill, the arresting police officer is expected to inform the child of the crime he or she has been charged with and to explain the subsequent legal procedure. When asked what information they had been provided with at the time of arrest, the most common responses from the children in the criminal justice system groups were as follows (the responses are ranked from most to least common):

· The participant was only told what crime he had been charged with.
· The participant was provided with no information at all.
· The participant was told that he had broken the law and was thus being arrested.
· The participant was provided with all the relevant information.
· The participant was told that he would be sent to jail and given no further information.
· The participant was only told when his case would be heard in court.
· The following suggestions were made by the children in both the criminal justice system and the schools groups regarding what arrested children should be informed of:

· The arrest procedures  

· How long they would have to stay in the police cell

· Their right to legal representation
· What the possibility is of them going to jail 

· Their right to contact their parents

· What crime they have been charged with

· How strong a case the police have against them.

· With regard to notifying the parents of an arrested child, the Bill states that the police officer who has effected the arrest must notify the child’s parent or an appropriate adult as soon as possible of the arrest (S16.1 of the Bill). The children in the criminal justice system groups were asked how long after arrest they saw their parents or guardians. The following graph indicates the period of time that elapsed between arrest and when the child first saw his or her parents.
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When asked to speculate as to the reason why their parents were not contacted by the police, the reasons were varied and included the following:

· Police did not allow me to contact my parents

· Parents were at work

· Parents stay far away from police station

· Parents do not have the money to travel to the police station

· Did not know that I was allowed to contact them

· Child did not know where his or her parents were

· Parents don’t care about me


It is clear from the graph that many children do not see their parents for a significant amount of time after arrest. However, what is not clear is whether this is due to police negligence or whether it is the result of situational constraints characteristic of the South African context. 

· The Bill proposes that the parents (or an appropriate adult or a legal representative or independent observer) of an arrested child must be present at an identity parade, confession or admission should the court wish to use this evidence in a subsequent trial (S17.1-2). Only 15 % of the children in the criminal justice system groups reported that their parents or an appropriate adult were present while the police were taking their fingerprints, giving a confession or admission and/or asked to stand in an identity parade. The majority of the children (53%) were not aware of the reason why the police did not contact their parents.

	DETENTION OF CHILDREN AND RELEASE FROM DETENTION




WHAT THE BILL SAYS

The Bill proposes that detention should be used as a measure of last resort and the least restrictive form of detention appropriate to the child and the circumstances should be selected. The specific treatment conditions are stipulated and children may only be held in a police cell for 48 hours pending appearance at a preliminary inquiry.  

· The facilitators explained that according to the Bill, the arresting police officer must consider the following principles when making a decision regarding the detainment or release of a child: (a) preference must be given to the release of a child into the care of such child’s parent or an appropriate adult with or without the imposition of any conditions; (b) if the release of the child into the care of such child’s parent or an appropriate adult or the release of the child upon conditions is not feasible, release of the child on bail must be considered; and (c) if, as a measure of last resort, detention is to be used, the least restrictive form of detention appropriate to the child and the offence must be selected (S19a-c of the Bill).
· When asked what had happened regarding detention or release following their arrest, the children gave the following responses:
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· The following table provides a provincial breakdown in terms of procedures followed immediately after arrest. The significant findings have been highlighted and it is interesting to note that in the provinces with developed criminal justice infrastructure (Western and Eastern Cape) there are far more children released into the custody of their parents than in the less developed provinces (Northern Province and North West Province). However, it is also significant that such a high number of children are being held in police cells in a highly resourced province such as the Western Cape. One could make the assumption based on these figures that 
Stepping Stones is having a positive effect with regard to the appropriate detention of children. However, this cannot be seen to be conclusive, as the sample groups varied in terms of contact with the criminal justice system and the types of crimes committed.  

	Province
	Custody of parents
	Bail
	Police cell pending hearing
	Police cell & prison
	Police cell & place of safety
	Unknown

	W Cape
	21%
	0%
	42%
	5%
	26% 
	6%

	E Cape
	34%
	7%
	14%
	14%
	21%
	10%

	N West
	18%
	9%
	55%
	14%
	5%
	0%

	N Province
	29%
	11%
	46%
	7%
	7%
	0%


· The Bill clearly states that no child should be held in police custody for longer than 48 hours prior to appearing before an inquiry magistrate or, if the 48 hours expire outside court hours or on a day which is not a court day, no longer than the end of the first court day after the expiry of the 48 hours (S22 of the Bill). Of the children in the criminal justice system groups, 89% were held in a police cell prior to assessment. The time spent in a police cell ranged from a few hours to nine months. 
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The following graph provides a provincial breakdown of the length of time that children spent in police cells. It is clear from this information that children in the less resourced provinces (Northern Province and North West Province) are spending more time in custody in police cells than those in the more developed provinces such as the Western and Eastern Cape.
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· The Bill proposes that while in detention in police custody, a child must be detained separately from adults (S20.1a of the Bill). The following graph represents the composition of persons present in police cells with the children in the criminal justice system groups. 
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· The facilitators explained that according to the Bill, no child should be held in detention in police cells for longer than 48 hours. The majority of children (75%) supported the placing of a time limit on the period for which a child should be held in police cells. They gave the following reasons: 

· Police cells are unhygienic, dirty and very unpleasant

· [image: image25.wmf] 

Held in mixed in cells with adults who assaulted and stole from them

· [image: image26.wmf] 

Felt scared and alone

· It would protect children from rape, assault, intimidation and disease 

· It would ensure the child had access to food, clothing, books, exercise, etc

· It would prevent children in police cells from missing school for long periods of time

· It would limit the emotional and physical damage to the child
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· There have been a number of high-profile deaths of children held in police custody in the past
. Consequently, the Bill attempts to ensure that children in police custody receive adequate care and outlines a number of provisions that children should have access to (see S21.1-2 of the Bill). During the workshops, the children in the criminal justice system groups were asked which of these provisions they had access to. The following table outlines their responses. 

	Child did not receive access to: 
	Percentage

	Enough food and water
	40%

	Medical treatment when needed
	78%

	Visits by parents or other adult
	39%

	Reading material
	92%

	Exercise
	81%

	Clothing
	79%

	Blankets
	31%


	ASSESSMENT AND REFERRAL




WHAT THE BILL SAYS

The Bill includes a compulsory assessment procedure by a probation officer that should occur within 48 hours of the child’s arrest. The purpose of the assessment is to determine the probable age of the child; establish the prospects for diversion; determine whether the child is in need of care; and formulate recommendations for the release of the child that, where possible, ensure the avoidance of pre-trial detention. 

· Of those children in the criminal justice system groups, 48% said that a probation officer assessed them, while 52% said they had not been assessed. The graph below illustrates the provincial distribution of children who were assessed. The graph clearly indicates that the number of assessments taking place in the Eastern and Western Cape (where there are established assessment centres) differs dramatically from the number taking place in the Northern and North West Province.
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· Of those children who were assessed, only 59% were assessed within the 48-hour time frame proposed in the Bill (see S42.2). Of the remaining participants, the majority of assessments (34%) took place between one week and four months after arrest. A small percentage (7%) of the children were only assessed between four to 12 months after their arrest. What is of interest here is that 41% of the children interviewed were assessed a week or more after arrest. 
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[image: image33.wmf]When asked if they understood the purpose of the assessment, 85% of the children who had been assessed said the probation officer explained to them what the assessment was about. Common responses from the children in the criminal justice system groups regarding what they thought the purpose of the assessment was, included:

· To gather background information and information on the crime committed 

· To assist them with their court case
· [image: image34.wmf]To prevent them from being sent to prison
· [image: image35.wmf]To determine whether the child had feelings of remorse for the crime he had committed.
· On the whole, the experience of those children who were assessed was a positive one. Most of the children (64%) thought the assessment had been done properly. They reported that they trusted the probation officer and therefore found it easy to tell him or her their story. They felt relaxed and confident and felt as if someone was on their side. Those children who did not report positive experiences said they felt scared, ashamed and uneasy.

· In order to protect the privacy of the child during the assessment, the Bill says that the place identified for the convening of the assessment interview should be conducive to confidentiality (S39.2 of the Bill). The majority of children in the criminal justice system groups reported that their assessments took place in private offices that were either at a court, police station, prison or place of safety. 

· The child and the child’s parents, if available, or an appropriate adult, are expected to attend the assessment unless officially exempted (S40, S43.1-5). Only 53% of the children in the criminal justice system groups who were assessed had a parent, relative and/or guardian present during the interview. 

· The children in the schools groups had obviously not had personal experience of the assessment process but felt that it was very important, citing the following reasons:

· To determine why the child had committed the crime
· To determine whether the child could be helped

· To determine whether the child is guilty or not guilty

· To provide support and guidance regarding the court procedure

· To find out the child’s life history

· To determine whether the child has criminal capacity

· To enable the probation officer to make appropriate recommendations regarding diversion or prosecution.

	DIVERSION




WHAT THE BILL SAYS

One of the central features of the proposed system is to entrench the greater expansion of the practice of diversion. Diversion is the referral of cases away from formal court procedures with or without conditions and this can occur at any stage in the criminal justice process. The Bill sets out a range of innovative diversion options, categorised in three levels. These range from a series of orders through to specific programmes. 

· Only 33% of the children in the criminal justice system groups and only 42% of the children in the schools groups knew what was meant by diversion.  
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· After the facilitators explained diversion, the children were asked to record what they felt the benefits of this practice for a child arrested for committing a crime would be. They gave the following responses:

	Benefits of diversion 
	Percentage

CJS
	Percentage

Schools

	Helps child to learn from mistakes – giving a second chance for the future 
	56%
	48%

	Avoids children getting a criminal record 
	16%
	13%

	Teaches you new skills 
	9%
	16%

	Keeps you out of prison 
	5%
	4%

	No benefits because allows guilty children to get off 
	2%
	0%

	Unsure about benefits 
	17%
	19%
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Only 30% of the children in the criminal justice system groups had been diverted. Most of these children had been diverted for housebreaking, theft, assault and/or shoplifting. 

· The Bill says that a child suspected of having committed an offence may only be considered for diversion if he or she voluntarily acknowledges responsibility for the alleged offence (S51.1a of the Bill). It was positive to note that the majority of the children who had been diverted (90%) reported that they had truthfully admitted to having committed the offence before being referred to the diversion programme. It should be noted that while only 10% of the children who had been diverted had not admitted guilt, these children claimed they had told the prosecutor/probation officer that they had not committed the offence but were diverted none the less. This highlights the importance of respecting the child’s due process rights.

· It was encouraging to note that of the children in the criminal justice system groups who were diverted, 90% reported that they had completed the programme successfully and felt that it was of benefit to them.

· All the children in both the criminal justice system and schools groups, regardless of whether they had ever been diverted, were asked what the consequence should be for non-compliance on a diversion programme. Their responses included:

· The child should return to court and be sentenced

· The charge should be reinstated

· The child should be sent to jail

· The child should be arrested by the police

· The child should receive a harsher punishment.
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The children in the criminal justice system groups who had not been diverted were asked to hypothesise how their life would have been different if they had been given the opportunity of diversion when they first committed a crime. Some of their responses are listed below:
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· Would have realised what was wrong with behaviour and changed 
· Could have learnt reason and consequences of crime
· Could have completed schooling and/or other ambitions
· Could have spent time better than being in prison
· Life would have been more meaningful. 

· The Bill includes a range of diversion options that are set out in three levels, with level one comprising the least onerous and level three the most onerous options (S52.2 of the Bill and S52.3-7 for the range of diversion options). The facilitators asked the children to look at the various options as set out in levels one, two and three. They were then asked to think back to their personal circumstances at the time they committed their most recent crime. The majority of the children in the criminal justice system groups (83%) felt that if they had been given the option of one of the diversion options listed in the Child Justice Bill, it would have helped to make a change in their life. The most common reasons given are listed below:

· Could have completed schooling and been productive

· Could have given me the opportunity to learn from my mistakes

· Could have learnt more from the diversion option than from prison life

· Could have learnt how to choose better friends

· Could have proved to my community that I can be trusted

· Could have received guidance I never received at home

· Could have assisted me to find work and help support my family

· Could have learnt of bad influence of alcohol and drugs

· Could have had a chance to make it up to family of victim 

· Could have helped me gain self-confidence and make better choices.

· [image: image46.wmf] 

The participants were asked to consider the different diversion options outlined in the Bill and decide which of these would have been useful in their particular situation. Here are a few of the responses:




	PRELIMINARY INQUIRY




WHAT THE BILL SAYS
The Bill proposed the insertion of a compulsory preliminary inquiry procedure, which should be presided over by a designated district court magistrate and should be held within 48 hours of a child’s arrest and prior to his or her plea. The objectives of this procedure are to determine whether the child has been assessed, establish whether the child can be diverted, provide the prosecutor with an opportunity to determine whether the case should proceed to trial and determine the release or placement of a child.

· As in the previous consultation with children in 1999, the facilitator gave the group a presentation of the current system, ie arrest, assessment, diversion and/or prosecution. After this they were presented with the model proposed by the Child Justice Bill incorporating the preliminary inquiry procedure. The participants were then asked to discuss the merits and drawbacks of the proposed new system (this was done both in small groups and individually).

· The general feeling – 78% of the children in the criminal justice system groups and 67% of children in the schools groups – was that the proposed preliminary inquiry would be of benefit to children accused of committing offences.  




· While the child must be assisted by a parent or appropriate adult at the preliminary inquiry 

 (or if this is not possible, an independent observer) it is not mandatory for the child to have legal representation unless he or she so desires (S76.1-2 of the Bill). When asked to comment on whether they thought it would be useful to have a lawyer present at the preliminary inquiry, the children responded as follows:

Those who said it would be useful to have a lawyer present (45% of the children in the criminal justice system groups and 57% of the children in the schools groups) gave the following as their reasons:

· Their knowledge of the law is useful

· Lawyers know how to answer the difficult questions

· Lawyers will ensure that your rights are protected

· Prosecutor will try and convince you to plead guilty

· Can plead for diversion or a lighter sentence.

Those who said it would not be useful to have a lawyer present – 31% of the children in the criminal justice system groups and 28% of the children in the schools groups, gave the following as their reasons:


· It just complicates things

· Lawyers just want your money

· Parents and the social worker would be sufficient

· Can speak for yourself

· Lawyers force you to plead guilty.

The rest of the children in both the criminal justice system groups and the schools groups were unsure whether it would be useful to have a lawyer present.

	CHILD JUSTICE COURT




WHAT THE BILL SAYS

It is proposed that specialised child justice courts or one-stop child justice centres be established for handling all cases involving children, except when the child is charged with treason, murder and rape. These courts should be designated within each magisterial district and should be convened in a manner that is child-friendly and informal and allows for the participation of all persons involved. The staff should ideally be specially selected and trained. 

· The emphasis of the Bill is on ensuring that both the location and design of the court itself and the proceedings are conducive to the dignity and well-being of children and are facilitated in a child-friendly and inclusive manner (S71.6 of the Bill). An obvious consideration would be conducting the proceedings in a language that the child understands and framing questions and responses in such a way as to be appropriate to the child’s developmental level. The proceedings of the court should be conducted in an informal manner to encourage the maximum participation of the child (S77.4 of the Bill). The children were asked to describe their experience of going to court. The general sentiments expressed were that the experience was scary and that they felt nervous, embarrassed and disappointed in themselves. 

· It was encouraging that 72% of    

      the children in the criminal justice system groups reported 

that they understood what was being asked of them during court proceedings. In 67% of the cases there was an interpreter present. Unfortunately, however, only 59% of the children felt they were given a chance to tell their story.

· The Bill emphasises the need to uphold the dignity of the child, and clearly states that no child may be subjected to wearing leg irons when appearing in any court, and that handcuffs may only be used in court if there are exceptional circumstances warranting their use (S78.1 of the Bill). One third of the children in the criminal justice system groups had been made to wear leg irons and/or handcuffs when they appeared in court.
· The participants were asked to discuss what they would do if the responsibility lay with 

them to make the courts more child-friendly and how they would create a court where children would feel comfortable and able to speak freely. Here are some of their suggestions:

· Have a separate children’s court.

· Only allow parents to attend the court hearing.

· Only allow the accused and the victim to be present.

· Explain the procedure beforehand.

· Give children the time to tell their story.

· Rather have a big informal table to sit around and 


  discuss the situation.

· The Bill makes provision for the establishment of one-stop child justice centres. The idea of these centres is to centralise all the major services in one building – holding cells, assessment rooms, police services, probation services, a courtroom and rooms for presenting diversion programmes. Their main purpose would be to streamline the child justice services and to expedite the criminal justice process. 
      A group was run with children from 
Stepping Stones. These children were asked to 

      describe their experience of the one-stop child justice concept and to try and compare

      this with what would have happened to them had this facility not been available. Their 

      responses included the following:

· Stepping Stones made me and my family feel understood

· Being there taught me about the law

· It gave me a second chance

· It prevented me from being sent to prison.

·  In all the other groups, the facilitators explained the concept of a one-stop child justice 

        centre and asked the children how they felt such a place might have benefited their 

        case, if at all. Most of the participants thought it would help a child in trouble with the law  

       and they gave the following reasons:

· A one-stop centre could simplify the processing of the case

· It would make sure children have been assessed before going to court

· Children could defend themselves better because they would feel more comfortable 


and therefore speak more freely

· The child would benefit by having all the necessary parties there

· Children would not end up in prison unnecessarily

· It would speed up the process

· It would prevent the bad experience of being in a police cell

· It would facilitate access to diversion programmes


· The Bill stipulates that where a child and an adult are alleged to have committed the same 

offence, they are to be tried separately unless there are compelling reasons for joinder of the trials (S80.1 of the Bill). If a child justice court, either a one-stop child justice centre or a specially designated court, were to be created, the majority of the children in the criminal justice system groups (62%) and the schools groups (70%) felt that co-accused adults should not be allowed to be tried in this court. They gave the following reasons:

· Adults can threaten or intimidate the child and force him or her to take the blame.

· The adult and the child could be given the same sentence, which would be too harsh 

       for a child.

Those children who felt that an adult co-accused should be allowed into a child justice court gave the following motivation:

· It would sort out any misunderstandings should the child and adult give different 

       stories.

· It would prevent the child from blaming the crime on the adult.

· In serious cases where a child is tried jointly with adults, the children in both groups re-emphasised that the child should rather be tried separately but, if this was not possible, they felt that the child could be protected in this situation by:

· Being kept in a separate cell from the adult at court

· Having separate lawyers

· Having an objective observer present at all times

· The child not being made to give evidence in front of the adult

· Being kept at a place of safety awaiting trial

· Having a social worker, probation officer and/or police officer present at all times

· Making the child feel safe and encouraging him or her to tell the truth

· The child being made a state witness.

· The Bill stipulates that no child may be held in a cell at the court or be transported to court with adults (S78.2 of the Bill). The majority of children who had been transported to the court and made to wait in holding cells had not been separated from adults. The following graphs illustrate the composition of the groups being transported and held in the cells as reported by the participants.
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· The following graph indicates the provincial breakdown in terms of transport of children in the criminal justice system. The first column represents the percentage of individual children who were transported with a mixed group of adults and children, the second column represents children who were transported only with other children and the third represents individual children who were transported with adults only. 

	Province
	Mixed
	Children
	Adults

	W Cape
	39%
	44%
	17%

	E Cape
	48%
	48%
	4%

	N West
	67%
	24%
	9%

	N Province
	88%
	4%
	8%



[image: image8.wmf]Persons made to wait in holding 

cells with child

Children

30%

Adults

9%

Mixed

61%


	SENTENCING




WHAT THE BILL SAYS

The Bill provides for a wide range of sentencing options. Pre-sentence reports compiled by a probation officer are required, especially in cases where a sentence with a residential requirement is likely to be imposed. The Bill prohibits life imprisonment of a child.

· When discussing the issue of sentencing, participants were asked to consider their own situation as well as the opinions of their families and communities and give input to the group on what they believed to be most effective form of punishment for crime. The responses of the children in both the criminal justice system groups and schools groups included the following:
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· The facilitators explained how the Bill proposes to give magistrates a greater 

      range of sentencing options (see S87-94 of the Bill). The children in both the criminal   

justice system groups and schools groups felt this would benefit children in the following ways:

· It would keep children out of prison.

· It would allow magistrates to impose punishment that suits the crime.

· It would allow magistrates to place children in programmes that will be useful to them.

· It would give children a better chance for the future.

· The facilitators explained how the Bill proposes that no child should be 

sentenced to life imprisonment. The majority of the children in the criminal justice system groups (89%) and children in the schools groups (79%) felt this was a good proposition. They justified their response with the following reasons: 

· Children have their whole lives ahead of them and can still change their ways.

· It is cruel to rob a child of his or her life, dreams and family.

· Children should be allowed to attend school and receive an education.

· It will prevent children from becoming depressed and committing suicide.

· Both sets of participants were asked to look at the minimum age for imprisonment and 

specifically at the issue of when a child is old enough to go to prison and to motivate why they chose a particular age.
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The most common response (40%) was 18 years old. The following were some of the reasons for this choice:

· Children younger than 18 years are too immature and dependent on adults.

· Eighteen years is old enough to distinguish between right and wrong.

· Children younger than 18 years will not be able to protect themselves against physical abuse by older prisoners.

· Children won’t learn anything in prison and will only have bad experiences.

· When asked to describe situations where they felt a child was too young to cope with the experience of prison, the children in the criminal justice system groups reported incidents of sodomy, gang recruitment, physical assault, murder and theft.

LISTED BELOW ARE SOME PERSONAL DESCRIPTIONS OF PRISON EXPERIENCE: 

 “It is not a right place to be especially for young boys and there are so many things which are happening in prison which I cannot express them in such a piece of paper. A prison is not a correctional service place, the way I see it and I don’t even know what to call it.”

Lubalo, 17 years old

“Prison is not a place you get used to. There are always inmates who are making you angry, who wants to get you into trouble. In prison people look very nice but they got bad minds and cruel ideas. Most of you won’t forget to think about outside and about your release date and your family outside.”

Sampie, 17 years old

“This prison is a place where you try and get through the day alive. Your heart dies in this place. You get hard and learn not to trust.”

Adriaan, 19 years old

“What makes prison a bad place is the people because the majority belong to the gangs so a lot of ‘Franse’ are forced into gangs because they then take all you have but give you security in exchange.”

Paul, 18 years old

"Prison is a very bad place and there are many evil things which are being practiced in prison especially homosexual, gangsterism. It is not a place to be. Food is not enough and there are so many diseases you can get in prison.”

Webster, age unknown
· In South Africa there is a growing realisation that gang activity forms an integral part of prison life
. Bearing this in mind, the children were asked to comment on their own experience of gang activity both within the criminal justice system and in the community. It is disturbing that the majority of children in the criminal justice system groups (67%) reported that their first contact with gangs occurred in prison, either awaiting trial or while in prison serving a sentence.
· When asked to describe their experience of gangs there was an immediate change in the atmosphere of the groups. The participants became silent and initially refused to answer the questions. There was clearly some level of intimidation by group members through eye contact and whispered communication. In most groups this problem was resolved when the facilitators assured group members that they would not get to see one another’s responses, that the prison authorities would not be reading what they wrote and that they could remain anonymous. Some participants still elected not to respond to this section of the workshop. A similar response was reported by all of the facilitators. The responses of participants can be broken down into three categories – experiencing the protection of being a gang member, experiencing victimisation at the hand of gang members and refusal to answer the question. Some common responses have been clustered together:
· Gang members protect one another 

       so children join for safety.

· Gang members are commonly 

       involved in robbing from other inmates,     

       drug dealing, theft, assault and rape.

	LEGAL REPRESENTATION




WHAT THE BILL SAYS

A child is entitled to legal representation during any of the procedures. A child must be provided with legal representation at state expense and may not waive this right if at the end of the preliminary inquiry he or she is placed in detention to await trial; the sentence is likely to involve a residential requirement; or the child is younger than 14 but criminal capacity has been established. Only accredited legal representatives may be appointed at State expense.

The focus of the discussion around legal representation was specifically on what the participants’ actual experiences had been in this regard, whether or not they felt that legal representation was helpful to them and their opinions on the proposed Bill.

· Of those children in the criminal justice system groups, 44% said they did have legal 

      representation.

· The perception of 66% of those children in the criminal justice system groups and 69% of 

       the children in the schools groups was that having a lawyer would positively influence the  

       outcome of a case. Their motivation for this included:

· A lawyer can advise you on the best defence.

· A lawyer is someone who can speak on your behalf. 

· A lawyer can argue for a lighter sentence.

· A lawyer can help keep you out of prison.

· A lawyer can protect your rights.

The children in the criminal justice system groups (34%) and the children in the schools groups (22%) who were of the opinion that lawyers have a negative influence on the outcome of a case put forward these arguments to support their position:

· The majority of this group felt they were capable of speaking for themselves.

· They felt that lawyers convince children to plead guilty even if they are not guilty.

· They felt that State lawyers couldn’t always be trusted.

The remainder of the children in both groups were unsure as to whether a lawyer would positively or negatively influence the outcome of a child’s case. 

· The majority of the children in the criminal justice system groups (77%) were informed of their right to legal representation when they went to court. 

· The Bill proposes the accreditation of legal representatives of children and their registration on a specialised roster (S101.1-2 of the Bill). Of those children in the criminal justice system groups who had a lawyer when they went to court, only 49% of these children felt that their lawyer knew anything about diversion and children’s rights. The majority of children in the criminal justice system groups (71%) and children in the schools groups (51%) felt that lawyers representing children should undergo special training. They felt it was important for lawyers to receive training in the following areas:

· Crime prevention 

· Children’s rights

· Communication skills specifically targeted at how to speak to 

       young people

· Diversion options

· Child justice

· Child psychology

· How to prepare a child for court proceedings.

	CONFIDENTIALITY AND THE EXPUNGING OF RECORDS    




WHAT THE BILL SAYS

It is proposed that records of previous convictions listed in schedule 3 may not be expunged (ie murder, rape, robbery, indecent assault (GBH), robbery with aggravating circumstances, any offence under the relevant section of the Drug and Drug Trafficking Act where the value of the substance is more than R50 000, any offence relating to the dealing in or smuggling of ammunition, firearms, explosives or armaments). In respect of all other offences, the magistrate needs to issue an order regarding the expungement of the record at the time of sentencing.

· The majority of the children in the criminal justice system groups (82%) felt that people who 

       had been convicted as children should be allowed to have their records removed after a 

       certain period of time. 

· On the other hand, far fewer children in the schools groups (55%) felt that people who had 

       been convicted as children should be allowed to have their records removed after a certain  

       period of time.

· The following graph compares the responses of the children in the schools group and the 

 children in the criminal justice system groups with regard to the expungement of records.  

 It is interesting to note that the schoolchildren were less in favour of the removal of 

 criminal records, although not totally adverse to the concept.
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· The most common conditions that should be attached to the expungements of these  

       individuals’ criminal records, according to the children in both the criminal justice system 

       groups and schools groups, are listed below:


· The person should attend a life skills programme
· The person must demonstrate to the magistrate that 
       he or she has changed
· Maintain a clean criminal record for a certain period
       of time
· Have kept a job and/or studied further
· Been a good role model to others
· After a 10-year period with no criminal involvement
· After completing a period of community service
· After undergoing a psychological assessment
· After having apologised to the victim and the 
      community.
· A large proportion of the children in the criminal justice system groups (40%) felt that a 

criminal record did help to prevent further crime in that it served as a reminder that if they committed a subsequent crime they could go back to prison. They also felt that having a criminal record system made it easier for the police to trace children who had committed offences.

· However, some of the children in the criminal justice system groups (36%) did not think 

      that a criminal record helped to prevent further crime. Instead they reported that people with 

      criminal records experience the following problems: They struggle to find employment, 

      open bank accounts and be granted credit. They continue to be labelled and judged as  

      criminals. They argued that these difficulties could result in a person returning to their prior 

      criminal activity.

· The remainder of the children were unsure as to the long-term effects of a criminal record.

	CONCLUDING COMMENTS 




The developments in the field of law reform over the last few years clearly indicate that South Africa has come a long way in addressing the issues of human rights abuses, the fragmentation of the criminal justice system and its non-alignment with the South African Constitution. 

Since 1996, the Juvenile Justice Project Committee of the South African Law Commission has been working towards developing a child justice system that will have parity with other countries with a more sophisticated and specialised service for children alleged to have committed offences. The culmination of these efforts has been a proposed Child Justice Bill that is not only comparable to those in the United Kingdom, America and New Zealand, but also takes into account the unique strengths, constraints and anomalies of the African context. The committee has made every effort to ensure that the proposed Child Justice Bill is both possible to implement and cost effective. 

However, it is not enough that South Africa has enlightened and progressive laws governing the handling of children in the criminal justice system. It is also vital that when these laws are promulgated, enough work has been done to ensure that both the lawmakers and the practitioners in the field of criminal justice understand the underlying principles of restorative justice. People implementing the new laws need to believe that by dealing with children in a humane and empowering manner, one can foster citizens that are not only able to make a positive contribution to society but will also add their voices to the call for a reduction in crime and violence in this country.

To this end the project committee determined on maximum public participation in the law reform process. At each stage during the drafting of the proposed Bill, numerous consultative workshops and dedicated meetings with specific interest groups were held. The workshops aimed at providing the project committee with the benefit of the specialised knowledge of the various participants. The discussion paper and draft bill were released in December 1998 and were subjected to the scrutiny of various organs of government, the non-government sector, interest groups and laypeople. As part of this endeavour, NICRO undertook a process of consultation with children in 1999. This was an explicit attempt to ensure child participation in the process of drafting legislation that directly affected their interests. The views of the children in the 1999 consultation process, together with other submissions and reports received, were used in the compilation of a report of the South African Law Commission. This report was approved by Cabinet in November 2001 for introduction into Parliament.  

Given the success of the previous round of consultation and the insightful responses of the children in this process, it was decided that children should once again be asked to provide their opinions with regard to the Bill in its current form prior to its submission to Parliament. The purpose of this exercise was not to influence the content of the Bill itself but rather to inform parliamentarians and policy-makers of the specific experience of children at the hands of the criminal justice system and how the Bill will remedy the problems in the system. This report is the product of these consultations and will be used to inform the discussion when members of the parliamentary portfolio committee debate the Bill. The information contained in this report will help to bring the voices of children to this discussion.

If one looks at the content of the report there are a number of significant observations made by the participants with regard to the Bill. The opinions expressed by the children provide a useful yardstick for measuring the old system against the proposed one, as well as a powerful lobbying tool, advocating for new and innovative methods of dealing with juvenile crime. Of particular interest are the observations the children made with regard to age and criminal capacity, their experiences at the hands of the police, their experiences of detention both in police cells and in prison and their comments on the usefulness of diversion.

In terms of age and criminal capacity, it is interesting to note that the majority of children are in favour of raising the age of criminal capacity. This view correlates strongly with that of the children interviewed in 1999. In the previous study there was almost unanimous agreement that children below the age of ten were incapable of planning and carrying out a crime with a full understanding of the moral issues involved. South Africa is one of the few countries where the age of criminal capacity is as low as it is. The Bill aims to raise the age to ten with a view to a stronger focus on early intervention with younger children and their families at the point where problematic behaviour is first indicated. By taking very young children out of the criminal justice system it is hoped that there will be a dual benefit. Firstly it is hoped that some of the prosecutorial burden will be lifted in terms of making decisions around appropriate intervention for very young children in a system designed predominantly for adults. Secondly, it is hoped that there will be a strengthening of the family preservation approach to intervention with young children before they become involved in criminal activity.

The South African community has long viewed the South African Police Service with suspicion and fear. The findings of this report indicate that while there are police personnel who operate within the law, there are many who disregard the basic human rights of children in their custody and operate with brutality and undue force. Some of the most shocking examples of police abuses during the arrest process included placing a child in a plastic bag and pushing him under water, a child who was given electric shocks and two children who were assaulted and then placed in the boot of a car. The proposals in the Bill seek to govern the actions of the police with regard to their treatment of children, while still allowing them to carry out their role as law enforcement officers. Dedicated criminal justice legislation pertaining to children will ensure that the police retain their power to enforce the law but at the same time that their jurisdiction is clearly defined, thus providing for the safety of children during the arrest process. 

With regard to arrest and detention it is clear from what the children have said that holding children in police cells, particularly when they are not separated from adults, places them in physical danger and deprives them of their basic rights as outlined in the Constitution and the CRC. The new legislation as outlined in the Bill will severely curtail this practice, thus protecting children held in custody awaiting trial. 

The responses of the children with regard to all forms of detention, be it in police cells, places of 

safety or in prison, clearly endorse the position of the Bill that children should be incarcerated as a 

measure of last resort. The children in this study reported human rights abuses at all stages of the 

criminal justice process in situations where they were detained. These ranged from physical 

assault at the hands of adults as well as other children, deprivation of their basic needs, 

psychological trauma and even death (
 there have been twelve deaths of children in detention in 

the past three years).
Restorative justice is one of the underlying principles informing the development of the Bill and diversion forms a major part of the proposed new legislation. As expected, the responses of the children with regard to diversion were positive. There were many interesting comments made with regard to the specifics around diversion, which have been captured in the body of the report. More importantly, it is clear from the responses of the participants that many children are not being assessed prior to being asked to plead and thus the option of diversion is not being considered for them. The preliminary inquiry has been included in the Bill, in part, to address this issue and to ensure that all children are assessed and that those responsible are held accountable should this not happen. It is important to note that a lot of work needs to be done to improve the current situation with regard to assessment and diversion in order to ensure a smooth transition once the Bill is implemented. 

Children’s perceptions of the criminal justice system are clearly illustrated in their descriptions of court proceedings. While the view of many practitioners in the justice field is that courtroom proceedings should be solemn and that the gravity of the situation should be conveyed to the child, it is evident from what the children are saying that the formality of the courtroom situation often inhibits their ability to speak freely. Their poor understanding results in a situation where they are left with a sense of disempowerment and of not being heard. The adversarial nature of adult court proceedings appears to have the effect of putting the child on the defensive, the truth being used only as a measure of last resort. Suggestions made by the children around the development of a dedicated child justice court are useful in that they provide insight into the type of environment in which children would feel most comfortable, thus allowing the prosecution to make informed decisions regarding diversion, conviction and sentencing.      

It is the perception of many children that legal representation is not necessarily useful. It is interesting to note that the view of the children who participated in this study is far more positive than that of the children in the 1999 study. The Bill does not require that children charged with a criminal offence have legal representation, but rather ensures that this option be readily available. As most children in the criminal justice system are reliant on the services of legal aid, their comments regarding state representation should be taken into consideration when thought is given as to how the Legal Aid Board will operate within the parameters of the new Bill. Of particular interest would be the comments made regarding the training of Legal Aid lawyers dealing with child offenders.

In conclusion, people often question whether consultation with children is useful around a subject as complex as law reform. This process is vital for two reasons. Firstly, we should through all our activities of development strengthen democracy and respect for human rights. Because they are children and are not yet allowed to vote, it does not mean that they are therefore excluded from the benefits of a democracy. Children must have a voice in a democracy, even if we use different and more creative methods, they should still be heard and taken seriously. Secondly, it will primarily be children, those who have come into conflict with the law, that will be affected by the procedures outlined in the bill and for this reason they form the most important stakeholder group around the bill. This report consulted with children who have been in conflict with the law and relates many of their experiences in the criminal justice system. Let us listen to them and protect future children from a system that did not hold the rights and interests of children as paramount.
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“My parents are poor people so they cannot come to see me because they don’t have money.”


Lucky, 16 years old ,  spent four weeks awaiting trial in a police cell.
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“Stepping Stones would have been better cause I would have been assessed.”


 Terry, 16 years old











“Stepping Stones helps because it teaches and helps children with the problems especially with advices and life skills.”


Webster, age unknown











“Only the parents of the children must be in court.”


 Denzil, 17 years old











“Don’t be so formal, everything look so big and important. Maybe there could be a court just for children.”


Jonathan, 16 years old
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“We can explain for ourselves. Because the lawyer of the government force us to say we have committed crime.” Alfred, 18 years old











“A lawyer is not needed, the social worker is there representing you.” Simon, 18 years old





“Must have preliminary inquiry because you can explain to the court what really happened and why did you commit the crime.”


Thabo, 16 years old








“Procedure with preliminary inquiry is better because most of us has never been assessed.” 


James, 17 years old





“Must have an inquiry for the purpose of ensuring that their case has been comprehensively assessed in all respects because we are teenagers.” 


Peter, 17 years old





Positive peer association order:


“I never realised that friends could led me into temptation.” 


Jackson, 17 years old





Drug programme:


“When I committed crime I was addicted to drugs. It was a low point in my life I stole to support my habit. I think a drug programme would have helped.” Mark, 18 years old





Guidance order:


“Because my family broken down I don’t get guidance, I get lost.” 


Peter, 17 years old





School attendance order:


“I was a street kid and I never have someone who can take me to school. I thought I can make some crime it will be better for me. “ Velley, 18 years old





  Counselling or therapy:  


“There are many things which we think we know but don’t about life. Knowing the reason for crime is important.”


Lubalo, 17 years old





Guidance order:


“I think if I had done supervision/guidance I would be at school now. Guidance order would help me to work hand in hand with people.”


Malwande, 17 years old





Community service:


“People in the community can trust me again. I was no more trusted in my community and must show them I am like them.”


Stanley, 21 years old
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� NICRO (1999) The Draft Child Justice Bill: What the Children Said. University of the Western Cape: Community Law Centre


� NICRO (1999) The Draft Child Justice Bill: What the Children Said. University of the Western Cape: Community Law Centre 


� See Appendices A and B at the end of the document.


� All children’s quotes have been printed as is and have not been corrected grammatically.


� Stepping Stones One-stop Child Justice Centre in Port Elizabeth was established by the IMC in 1997 as the first pilot One-stop Child Justice Centre in South Africa.


� Neville Snyman, aged 13, was killed by his older cellmates in a Robertson police cell in October 1992. He had allegedly broken into a store to steal sweets, cold drink and cigarettes. Juvenile Justice Drafting Consultancy.  (1994). Juvenile Justice for South Africa: Proposals for policy and legislative change   


� See page 23


� Farren, T (2000) New centres for juvenile offenders aim to end jail terror: The Sunday Independent, 26 March: 5


Steinberg, J (2001) Schools of criminality: Business Day, 22 October


� Skelton, A (2002): Personal correspondence. Child Justice Project, United Nations Technical Assistance Project to the South African Government
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